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If the transferor of a pension sharing order
unexpectedly dies around the time of the
divorce then the timing of the decree
absolute in relation to the approval of the
court order is critical. Whether the ex-wife
receives the pension share or absolutely
nothing following her ex-husband’s death
will depend on it. This article assumes most
pension shares will be from husband to
wife.

It is common practice to apply for the
decree absolute once the court has approved
the consent order. However, when the
consent order includes a pension sharing
order (‘PSO’) this practice can be fraught
with risk for the transferee and the lawyers
involved. The unexpected death of the
husband and a poorly timed decree absolute
exposes lawyers to unnecessary and
potentially damaging claims on their PI
insurance.

A pension sharing order cannot take effect
until at least 28 days following the date of
the order, or the date of the decree absolute,
whichever is the later. Regulations state that
‘No pension sharing order . . . shall take
effect earlier than 7 days after the end of the
period for filing notice of appeal against the
order’. If there is an appeal then the pension
sharing order will be further delayed. The
date the order takes effect is defined in the
Welfare Reform and Pensions Act 1999
(‘WRPA 1999’) as the ‘transfer day’ and the
ex-spouse, usually the former wife, is legally
entitled on that day to her share of the
pension scheme benefits provided for by the
order.

A worked example may help to explain this.
If the order is approved by the court and
dated 1 July 2017, the earliest the order can
take effect is 29 July 2017. If the decree
absolute is applied for and subsequently
pronounced on 1 August 2017, the order
will take effect on the 1 August, being the
later of these two dates. However, if the
decree absolute is pronounced on 5 July
2017, the effective date is 29 July 2017.
Care needs to be exercised if applying for
the decree absolute before the 28 days has
elapsed whenever a pension share is
involved, but particularly when the order
relates to a final salary pension scheme. This
is because the structure of the death benefits
with that type of scheme is different to
money purchase schemes.

Death pre transfer day

If the decree absolute was applied for early
and the scheme member, usually the
ex-husband, was unfortunate enough to die
between the pronouncement of the decree
absolute and the expiry of the 28 days, the
PSO would not take effect. Instead, an
immediate death claim event would arise.
Not only would the ex-wife have lost her
share of the Cash Equivalent (‘CE’) from the
PSO, but as she is now the ex-wife she is
unlikely to have any entitlement to the
spouse’s or dependant’s pension, depending
on the wording of the scheme rules.

To further illustrate this, take a divorcing
couple in their late fifties. The husband has
accrued a final salary pension of £50,000 a
year, which will typically increase each year
in line with inflation. If his ex-wife is
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depending on the proceeds of a 50%
pension sharing order and this is lost due to
his unexpected death, as well as the 50%
spouse’s pension resulting from a poorly
timed decree absolute, the financial
consequences could be catastrophic. In the
event of an insurance claim against the
solicitor responsible, the cost for this lady of
purchasing an inflation-linked annuity of
£25,000 pa on the open market is currently
in the region of £1,300,000.

Not only is there the possible loss of the
widow’s pension, there is also the potential
loss of the lump sum death benefit, the
payment of which is often down to the
discretion of the trustees. This is typically up
to four times salary where the scheme
member is still in service and it does not
require an actuary to calculate that with
significantly high earners, the potential loss
of a lump sum benefit alone could easily
exceed £1,000,000.

It is worth mentioning that so long as the
scheme member died domiciled in England
and Wales the widow in the above situation
may have a claim under the Inheritance
(Provision for Family and Dependants) Act
1975.

Death post transfer day

Should the scheme member die after the
order has taken effect but before the PSO
has been implemented, the wife’s benefit
(pension credit) under the PSO is protected.
This is because on the taking effect of a PSO
under s 28(1)(a) of the WRPA 1999, s 29 of
that Act states that the ‘relevant benefits’ for
calculating the CETV that she will receive
are the ‘benefits or future benefits, [that
existed] immediately before the transfer
day’. On that day the scheme member was
still alive and so the implementation of the
PSO should still go ahead with any
subsequent death benefit claim relating only
to the benefits that existed on the date of
death, after the PSO had been implemented.

If the wife died after the transfer day but
before the order was implemented the
proceeds of the PSO would be paid to her
estate or to her nominated beneficiaries in
the absence of a clause allowing the
ex-husband leave to appeal out of time.

The message is clear; when pension sharing
is involved it is wise to delay the application
for decree absolute until the end of the 28
day period. Obtaining an undertaking
beforehand and in the consent order that the
decree absolute will not be applied for
before this date would be considered
sensible practice.
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